SUMMARY, ANALYSS, AND COMMENTARY

by John Parry

YOUNGBERG

AND

In the past year, three federal
courts have recognized a cor+
stitutional right to treatment or
habilitation in the least restrictive set-
ting for civilly institutionaized per-
sons. Such recognition has occurred
despite what once gppeared to be for -
midable obstacles to the recognition
of such aright articulated in the 1982
Supreme Court decison Youngberg
v. Romeo." Some other plaintiffs
who have wanted to enforce asmilar
federal statutory or state right to
treatment rehabilitation in the least
restrictive setting, however, have
been confounded by a second
Supreme Court decision, Pennhurst
v. Halderman {Pennhurst 11)%, which
defined broadly state immunity under
the eleventh amendment.

Asaresult of these two decisions,
residents of civil ingitutions with
legitimate grievances have been en
couraged to rely more on forum
shopping and other legal strategies
and less on the merits of their clams
to obtain judicid relief. What follows
isasummary and anadysis of the two
Supreme Court cases and the subse-
quent case law they have spawned,
particularly the numerous court deck-
sions that have relied on Younghberg,
sometimes with very different, even
inconsistent results.

The Supreme Court Decisions

In the landmark decision
Youngberg v. Romeo, all the justices
except Chief Judtice Burger Signed an
opinion that, for the first time, iden
tified specific condtitutiond rights for
individuals who are civilly confined
in state institutions. In addition to
rights to reasonably safe conditions
of confinement and freedom from
undue bodily restraints, Justice
Powell, writing for the eight-member
majority, found aright to minimally
adequate training to help those who
are confined take full advantage of
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their congtitutional rights.

Justice Blackmun, writing a con-
curring opinion for himself and two
other justices, iterated what he be-
lieved were the judtification for and
the minimal reaches of this new con-
stitutional right to training. "Com-
mitment without any ‘treatment’
whatsoever would not bear a
reasonable relation to the purposes of
the person's confinement.” Each resi-
dent should receive "such training as
is reasonably necessary to prevent a
person's pre-existing sdf-care skills
from deteriorating because of his
commitment. . . even if respondent's
saofety and mobility were not im-
minently threatened.” Chief Justice
Burger, in refusing to sgn the majori-
ty opinion, left no doubt about his
narrow view. "l would hold flatly
that respondent has no constitutional
right to training, or 'habilitation,” per
2" Where a person cannot exist out-
side an indtitution, even with the
assistance of relatives, then "the
State's provision of food, shelter,
medical care, and living conditions as
safe as the inherent nature of the in-
ditutiona environment alows, serve
to justify the State's custody." Equaly
important, the Court established a
new standard for evaluating state ac-
tions with regard to ingtitutiona care.
The state and those acting for the
state meet their obligation to
residents and patientsif they exercise
their judgment in a professona man
ner. In determining whether a con-
stitutional standard of care has been
met, courts must defer to reasonable
professional judgment. Moreover,
the state and its employees are
presumed to be acting appropriately.

Two years later, in what has

become known as Pennhurst 11, state
institutions were further insulated
from judicid intervention by a 54
Supreme Court decision that greatly
expanded the principle of and

PENNHURST Il REVISITED —

possibilities for sovereign immunity.
A divided Court concluded that the
eleventh amendment prohibited a
federa court from ordering state of -
ficials to conform their conduct to
the requirements of dtate law. Justice
Powell, again writing for the mgjori-
ty, found that the judicia power in
Article 111, 82 of the U.S. Constitu-
tion had been circumscribed by the
eleventh amendment's bar to lega

claims against the state "when 'the
state is the real, substantial party in
interest’. . . regardless of whether it
seeks damages or injunctive relief.”
Four dissenters led by Justice
Stevens were outraged by the Court's
opinion. "This remarkable result is
the product of an equally remarkable
misappliation of the ancient doctrine
of sovereign immunity. In a com-
pletely unprecedented holding, today
the Court concludes that . . .
sovereign immunity prevents a
federa court from enjoining the con-
duct that Pennsylvania [the state]
itself has prohibited. No rational

view. . . supports this result. To the
contrary, the question. . . has been

answered affirmatively by this Court
many times in the pagt." Overlooked
by the the dissenters was the fact that
the rationade in Pennhurst 11, as will
be discussed later, also was ap-
plicable, in a different way, to the en+
forcement of federal statutes against
the states.

L eading Commentary
About Youngberg

By issuing these two opinions, the
Supreme Court seemed to be limiting
the right to treatment in the least
redtrictive setting as well as the
possibility of redress againgt states
for aleged abuses of residents and
patients. As is often the situation
after leading Supreme Court opin-
ions, however, much remained to be
settled by subsequent decisions.




Commentators, not surprisingly, dif-
fered in their initid interpretations of
the implications of these decisions,
particularly the meaning of
Youngberg.

Perhaps the gtrictest Youngberg in-
terpretation, other than the one put
forth by the Chief Justice, came from
the Department of Justice, which
under the Civil Rights of Institu-
tionalized Persons Act is supposed to
intercede to protect institutionalized
mentally ill and mentaly retarded
persons. William Bradford Reynolds,
the Assistant Attorney Genera for
Civil Rights, limited the department's
obligationsin this area by viewing the
right to treatment as narrowly as
possible® He saw training as
necessary only to guarantee the
development of sdlf-care during the
period of confinement, rejecting any
congtitutional need for thergpeutic in-
terventions that would enhance ares-
dent's "capacity, capability and
competence." Even Reynolds,
however, acknowledged that the
Supreme Court's decision had not
precluded a more expansive congtitu-
tional right to treatment.

The assigtant attorney generd dso
emphasized that the department
believed "Youngberg mandates
deference to the judgment of a
qualified professond acting in behalf
of a state in cases where injunctive
relief is sought as well asin damage
actions, a fact which we thought was
clear from Youngberg but about
which there has been some disagree-
ment." From within the Judtice
Department, there hardly was
unanimity regarding Reynold's inter-
pretation. Timothy Cook, while still
a tria attorney in the Civil Rights
Divison under Reynolds, reflected
the views of a number of disen
chanted lawyers within the divison i in
an article written for the Reporter.*
He indicated that there was very lit-
tle reason not to find a substantive
congtitutional right to treatment in
the least redtrictive setting. Residents,
Cook argued, may have a right to
sufficient staff and resources to pro-
vide them with "training in life skills
such as bathing, grooming, toileting,
dressing, feeding and sdlf-control,
when necesary to provide reasonable
care and safety. Residents also are

entitled to training in such skills in
order to secure greater freedom of
movement." In addition, fundamen-
td sKkills, such as communicating and
waking, were necessary for basic
sf-care and, thus, the provison of
speech therapy, sign language, and
physical therapy for those who need
such sarvicesis mandated. Such basic
skills training as cleaning, shopping,
cooking, or vocational and educa-
tiona training might be necessary as
well — anything that will enable
residents "to live in settings ap-
propriate to their needs that will

diminish the injury stemming from
segregation and other sources of
sigma.” Furthermore, if such train-
ing could not be provided successful-
ly in an indtitutional setting, then it
would have to be provided in an ap-
propriate setting outside the in-
stitution.

Cook had a definitive view about
courts deferring to professiona judg-
ment. While he recognized that the
Supreme Court had articulated
some such concept, he noted that
the absence of saff and resources
did not excuse inappropriate care.
Courts, under his interpretation
of Youngberg, had to sep in if
professionals were unable to fulfill
their obligations to their clients.

James Ellis, alaw professor at the
University of New Mexico and a
scholar in the disability law field,
noted three aspects of the Youngberg
decision that made him optimistic
about the eventud expanse of indtitu-
tionally based litigation.” First, as
was also noted by Cook, the Court
"'|eft open the possi biIity that the'
right to habilitation includes training
needed to acquire community living
skills for those individuals whose
release from the institution is feasi-
ble"™ Second, disagreeing with
Reynolds, Ellisfound a clear distinc-
tion between lawsuits in which
residents seek monetary damages and
those in which injunctive relief is
sought. In the latter cases, budgetary]
constraints should not serve as al
legitimate excuse for failing to pro-
vide congtitutional rights. Third, with
regard to deference to professional
opinion, Ellis concluded that the
Supreme Court had encouraged the
lower courts to scrutinize care and

treatment decisions that are based on
politica or budgetary considerations.]

The Scope of Youngberg

Since 1982, federd courts have
issued a number of opinions that
define the scope of Youngberg.
Specificaly, these cases have in-
dicated which populations and ad-
missions statuses are covered and the
legd significance of asking for in-
junctive, declaratory or monetary
relief. No matter what rights are con-
gtitutionally protected and what stan
dards are applied to determine
reasonable professiona judgment,
these threshold issues of who is
covered and in what context will ef-
fect every decision that attempts to
apply Youngberg.

Although mentally retarded
citizens were the plaintiffs in the
Supreme Court decision, no serious
debate remains over the decision's
applicability to dl civilly institu-
tionadlized persons, even mentaly
disabled persons who come through
the crimina justice system. Snce
Youngberg, mentaly ill persons,
juveniles with behaviora problerns}3
persons incompetent to stand trid,
and pretrid detaineesin jails al have
been found to be covered by the
Supreme Court's decision.

Courts aso have discussed the
significance of a plaintiff's admission
status within an ingtitution as a poss-
ble limiting factor. A federd court in
North Dakota rejected the state's
contention that due process rights
were only gpplicable to involuntarily
committed residents and not to
those who were admitted voluntari-
ly.** Given the plaintiffs intellectual
limitations, family pressures, and
lack of dternative care, it was absurd
to conclude that they had consented
to their admissions. In addition, even
if there had been voluntary consent,
they would not necessarily lose their
congtitutional rights within the in-
gtitution. Similarly, a Massachusetts
federal court determined that in-
voluntarily committed persons are
not defined by their admission route
into the institution, but rather by
their status once they are insde.”" The
guestion to be asked, wrote the court,
is whether residents have the "will or.
power independently to pursue’
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their interests and assert their rights.

The Eleventh Circuit, however,
decided that minors voluntarily com-
mitted by their parents do not have
the congtitutional right to treatment
in the least restrictive environment
established by the Fifth Circuit in
Donaldson v. O'Connor. The ra
tionale put forward by the Eleventh
Circuit was uncomplicated: while in-
voluntary commitment “"entaills a
massive curtallment of libety in a
congtitutional ense. . . the voluntary
patient carries the key to the
hospital's exit in her hand. She
chooses to accept treatment or not ac-
cept it as a matter of the exercise of
free will." The case is readily
distinguishable since the mentdly
disabled plaintiff was an adolescent
whose parents were actively looking
dafter her rights. Nevertheless, a con-
curring opinion, concerned about the
unnecessary breadth of the court's ra-
tionale, observed that "it overlooks
reality to say, as the mgjority does,
that a child admitted to a hospita by
a parent is a voluntary patient and
under the law, should be treated more
like an adult voluntary patlent than
an adult involuntary patient. nt

A third area requiring more defini-

tion after Youngberg was the ques
tion of whether the case applied
equally to monetary, injunctive, and
declaratory relief. While the Justice
Department assumed that the case
applied to al types of rdief, the two
cases that we have found on this issue
are split. A federal district court
judge in North Dakota rejected any
suggestion that deference to profes
sona judgment did not extend to in-
junctive relief, noting that the
concept was founded upon a broad
principle of federdism.* Yet, a
federal magistrate in New Y ork con-
cluded that professiona deference of
the kind articulated in Youngberg did
not govern a motion for class cer-
tification in an action requesting
declaratory or injunctive relief.”

The New York case may be an
aberration since the issue of whether
Youngberg applies only to damage
actions has not even been raised in
other decisons (discussed later in this
aticle) in which injunctive and
declaratory relief were granted by
federal courts. No other court we
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know of has supported the New
York court's position.

Right to Safe Conditions
of Confinement

One of the rights recognized by
‘Youngberg, which had been applied
in prison cases, wasthe basic right to]
safe conditions of confinement.'
Subsequent interpretations of this
right in the civil context have led to
a number of lawsuits for damages
and an expansion of the eementsre-
quired for a constitutionaly safe en-
vironment.

To a federd court in North
Dakota, constitutionaly safe condi-
tions included adequate food,
clothing, shelter, medical and dentd
care, fire procedures, supervision
and protection from dangerous Stua-
tions within the institution such as
"dippery floors, crowding in the tun-
nels, and harmful noise levels."
That court's broad concept of safety
was reinforced by a subsequent Sec-
ond Circuit decision that similarly
identified aright to adequate food
shdlter, clothing, medlcaJ care, and
protection from harm.™ In describ-
ing the extent of these rights, the ap-
peals court noted that residents of
civil inditutions must have & least the
same rights as prison inmates.
Specific congtitutional deficiencies
that were remediable by afederal
court order included filth, insect in-
festation, clothes that were not clean
and did not fit properly, injuriesto
residents due to improper supervi-
sion, and the feeding of residentsin
supine positions. The court
acknowledged that even more serious
injuries might occur if residents re-
mained at home, but concluded that
thisfact was not persuasve snce "the
siate must bear respongbility for un-
safe conditions in the school." With
the establishment of human safety as
a congtitutional minimum, a number
of liahility claims have been filed,
many that turned out successfully for
the plaintiffs. Without discussing the
professiona standards for evaluating
whether liability should be sustained
in each of these cases, which will be
covered later on, it isinteresting to
note the kinds of actions that have
gone forward without being subject

to summary dismissal. In each of
three casss that rdied on Youngberg,
the dleged safety violationsled to the
death of or severeinjury to the resi-
dent. A federd judge in Deleware,
for example, found that an ingtitu-
tion could be liable for giving a pa-
tient too much freedom if it could be
shown that the patient' s freedom led
to his death by suicide® Smilaly, a
federal court in Virginia refused to
dismiss a section 1983 civil rights ac-
tion by an involuntary mental patient
who ignited her clothes, causng
third-degree burns over 35 percent of
her body." In that case, it was dleged
the staff failed to confiscate her
cigarettes and lighter. In the third
case, afederd court in Pennsylvania
found that an estate of a mentally
retarded resident, who had choked to
death while eating lunch, had Stated
aproper due process claim.”

Right to Be Free of
UndueBodily Redtraints

Theright to be free of undue bodi-
ly restraints as articulated in
Youngberg has been expanded in
subsequent cases to include a range
of physical and chemica restrictions
on liberty that go beyond the

threshold of institutionalization
aone.
Theright to be free of nonchemica

restraints has paralel concerns with
care in the least redtrictive setting, a
concept that will be reviewed
separately in a subsequent section. In
addition, this right has been held to
include: reasonable opportunities to
make trips into the communlty and
live in the communlty ! freedom
from any restraints that are un-

necessary 2;‘or safety, training, or
treatment; and freedom from

restraints that lock ambulatory per-
sons into whedlchairs and ingtitutions
without the use of properly equipped
transportation vehlcle253. whedchairs,

and orthopedic carts.

Right to Refuse M edication

Far more complicated and con-
troversid is the right to refuse the
chemical regtrictions of medication.
Three branches of law have retained
or gained recognition since
Youngberg. The first important



case was the Third Circuit's recon-
sideration of Renniev. Klein, which
reaffirmed the appeals court's
origind postion that dangerous men
tally ill mental patients who have
been involuntarily committed retain
a qualified constitutional right to
refuse antipsychotic medication.”

This right ended, however, where
abstinence from drugs endangered
the patient or other people. The deci-
sion left intact New Jersey's three-
step administrative review procedure
for administering medication over the
refusal of a hospitaized patient. This
review included separate assessments
by the treating physician, the pa-
tient's treatment team, and the facili-
ty'smedicd director or his designee®

The Second Circuit, citing Rennie
v. Klein, dso found a limited right to
refuse antipsychotic medication for
invol untanly committed mental pa-
tients?® Even though in New York a
person need not be dangerous to be
committed, due process was served
by athree-level medica review, noti-
fying a patient advocate, and an op-
portunity to have legal counsal.

In the District of Columbia, a
federal court concluded that — as ap
plied to a man who had been found
not guilty by reason of insanity,
dangerous and incompetent to make
arationa medication decison — the
due process procedures provided by
St. Elizabeth's Hospital were suffi-
cient to protect patients qualified
right to refuse psychotropic medica-
tion.”” Youngberg was satisfied by
adminstrative procedures requiring
consultation with a patient advocate
and the patient's family, and an in-
dependent administrative review of
the key decision-making factors.

A fourth case that adopted the
Rennie v. Klein approach was a1984
order by a federa judge implemen-
ting a settlement agreement. Treat-
ment with psychotropic medication
met condtitutional muster if: it was
used to either treat the patient for the
disorder that justified continued con-
finement or to curb the patient's
violent outbreaks; and it was preced-
ed by a twolevel medica review
which, if the patient was competent,
incl uded an mdependent psychiatric
consultation.”®

In each of these cases, theright to

refuse antipsychotic or psychotropic
medication was satisfied by interna
adminigrative review procedures,
usudly including an independent
medical evaluation. Dangerousness
was a requirement in haf of these
decisions, but indirectly, through the
commitment process.

The second theoretica branch
derives from the Massachusdtts litiga-
tion in the Rogers case. Most recent-
ly, the First Circuit upheld
Massachusetts procedures, which
had allowed competent involuntary
patients to make their own treatment
decisions and permitted a court to
make decisions for incompetent pa;
tients using substituted judgment.?®
While directing the lower court to
uphold the gtate law because it was
constitutionally protected once
enacted, the apped s court noted that
the procedures were more rigorous
than Youngberg required.

The Tenth Circuit also adopted the
Rogers model in deciding that a
pretrid detainee whileincarcerated in
jail had a constitutionally protected
interest, athough not an absolute in-
terest, in deciding whether to accept
or rgect the adml nistration of
psychotropic druqs The lower
court, in reviewing this man's case,
was instructed to make sure that the
administration of medication was
necessary for legitimate treatment
concerns, as opposed to nonemergen
cy concerns such as jail safety and
security, and that no less restrictive
aternatives were available.

Based on both common law and a
state statute, the Colorado Supreme
Court decided that an involuntary
menta patient could not be given an-
tipsychotic medication in a
nonemergency without an adversary
hearing that showed the patient to be
incompetent and in substantia need
of treatment, and that no less_in-
trusive treatment was available.™

The third theoretical branch is
represented by afedera decision that
upheld a Wisconsin statute that over-
rides civilly committed patients right
to refuse psychotropic drugs if the
drugs are administered in an accep:
table professional  manner.
Arguably, this decision does not fit
within the other two branches
because forcible treatment was

justified by prior commitment pro-
ceedings that found the patient
dangerous and incompetent to decide
his own treatment. Yet, the court
sated that the Wisconsn satute
followed Rennie v. Klein and
Youngberg v. Romeo, by giving pa-
tients the right to refuse excessve
medication and establishing a
grievance procedure. Moreover, it
may be significant to other courts,
that the plaintiff in this case was an
insanity acquittee who had been com-
mitted after his criminal trial.

If this Wisconsin case signaled a
third trend, it is a very narrow one
indeed: civil commitment judtifies
fewer procedures than Rennie, but
the commitment process must be
more rigorous than the standards
found elsewhere. Both this decision
and the decisions following Rennie
applied alegd andyssthat evauated
the entire package of procedures
rather than focusing on each in-
dividual procedure as seperate
thresholds. In such a context, New
York or New Jersey may have more
due process after the commitment,
but a the commitment hearing,
Wiscondn's substantive standards are
more demanding than either of those
two states. The different approach
comes from states like Massachusetts
and Colorado that follow Rogersand
its progeny, which indst that the
Condtitution requires certain substart
tive due process thresholds be met
and that — unlike New York, New
Jersey, or Wisconsin — procedura
due process demands an adversary
hearing.

Right to Treatment/
Habilitation/Training

The third right set out in Young-
berg was sufficient training to alow
ingtitutionalized individuals to mean-
ingfully exercise their other constitu-
tiona rights. Since then, several
courts have expanded upon the
Supreme Court's definition, in afew
instances even finding a condtitu-
tional right to treatment rehabili-
tation.

One of the first decisions was
handed down by a federal court in
North Dakota that specified a
number of areas of training related
to the exercise of other congtitutional
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rights. walking, basic communica
tion, feeding, dressing, self-control,
toilet training, and any other train-
ing that would alow a resident "to
maintain the minimum sdf-care skills
that they had when they entered the
ingtitution." ** The court, however,
rejected the call for treatment or
habilitation, noting that safe confine-
ment may be constitutionaly suf-
ficient.

The Third Circuit reaffirmed an
earlier decision that identified aright
to adequate treatment for a man who
had been committed after being
found mcompetent to stand tria for
murder.* It was up to the jury to
determine whether the trestment had
been adequate based on reasonable
professional standards.

The Second Circuit upheld a con-
stitutional right to treatment as an
essential precondition of the state's
civil commitment power.® The deter-
mination of whether adequate treat-
ment had been provided rested with
thejury. A few months later though,
the same circuit made reference to the
fact, without actually deciding, that
tranlng only was required if |t was
needed to maintain basic skills*®

Right to Services
in the Least Restrictive Setting

Although aright to servicesin the
least redtrictive setting was never
decided by the Supreme Court, such
a right might be implied from
Youngberg and O'Connor v.
Donaldson taken together. The lat-
ter decision held that a non-
dangerous, mentaly disabled person
has a right not to be confined if he
is "cgpable of surviving safely in
freedom by himsdf with the help of
willing and responsble family
members or friends.">" Once
Donaldson was joined with the right
to minimally adequate training
necessary to carry out other constitu-
tional rights, there was a logicaly
compelling argument that mimimak
ly adequate treatment, habilitation,
and other services were constitu-
tionally mandated for individuals
who now or in the future will be able
to leave the ingdtitution.

One decison noted thet while there

did not appear to be an absolute right
to the least restrictive services, there
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was a limited right that attached to
the enjoyment of other basic liberty
interests. Arguably, freedom from
unnecessary confinement as set out in
Donaldson would be cognizable
under that rationale.

A string of opinions took a nar-
rower view. The Eleventh Circuit
found no right to treatment in the
|east restrictive envi ronment, but did
0 only in the context of minors who
had been vol untarlly committed by
thar parents® Implicitly, the appeds
court recognized a constitutional
right to such individudized treatment
as would help or cure an adult pa-
tient's mental condition.

As part of the consent decreein the
infamous Willowbrook case, the Sec-
ond Circuit agreed that the residents
should be denstitutionalized as
quickly and humanedly as possible,
but the important thing was to place
them in better facilities of up to 50
beds as soon as possible, not
necessarily in small, homelike
facilities of 3 to 6 beds ® Thus, the
matter was remanded to the district
court to determine whether the in-
termediate facilities met reasonable
professional standards. A year later,
the Second Circuit overruled alower
court that had issued an order to
deinstitutionalize 400 mentally
retarded residents and 49' ace themin
community resdences.™ The appeds
court determined that since there was
no constitutional deprivation
associated with being in an indtitution
per se, there could be no constitu-
tional right to be in the community
or in any other less restrictive setting
than an institution. Citing that Sec-
ond Circuit opinion, a California
state court rejected the intriguing
legal position that treatment in the
community was constitutionaly re-
quired under Youngberg, given the
prevailing professiona views about
the appropriateness of community
care for nondangerous mentaly ill
persons.

The question of whether menta
hedth professonds, in making their
judgments about patient care, must
do s0 in the least intrusve manner
possible dso was put to the Third
Circuit when the Supreme Court
remanded Rennie v. Klein." Never-
theless, the isste remained very much

in doubt as nine circuit court judges
could not reach any consensus. Five
of the judges thought that Youngberg
precluded any use of the least redtric-
tive dternative. Four other judges
were incredulous that their brethren
could reach such a conclusion since
Youngberg never addressed that
issue. And a tenth judge avoided tak-
ing a land one way or the other Snce
the question was not crucia to his
resolution of the case. The first court
to endorse a constitutional right to
treatment n the community after

Youngberg was a federa tribuna in
North Carolina that issued a judg-
ment detailing such aright for amen
taly retarded adult.”® Tn a consent

decree, the plaintiff was ordered to
recelve, among other entitlements, a
detailed treatment plan with goals
and objectives, a case manager,
suitable supportive services, and
periodic evauations. With only a
minor modification, the decison was
upheld by the Fourth Circuit, which
agreed that services in the least
restrictive setting were consistent with
the princi PI es articulated by
Youngberg.”" The appeds court
observed that the plaintiff's liberty
interests in safety and freedom from

bodily restraint were not dependent
upon institutional confinement.
Thoserights existed in any socid ser-
vice setting. In light of Thomas ag-
gressiveness, attempted suicide, and
other individual characteristics, it was
not unreasonable professiona judg-

ment to have him transfered from the
hospital to the group home.

A Pennsylvania federal court
determined that the due process
rights of a mentally retarded resident
who had resided in a state ingtitution
for 30 years had been violated where
the state repeatedly ignored her re-
questsfor ahearing on her continued

confinement and failed to develop an

appropriate community placement.”
Reasonable recommendations of pro-
fessionalsthat the plaintiff be placed

in the community with proper sup-
portive services were ignored many

times as were her requests for ahear -
ing and legd assistance. Thefact that

she was denied the treatment iden
tified by the staff as necessary, for

reasons unrelated to her condition,

continued on p. 213



Youngberg and Pennhurst 11
continued from p. 158

constituted a violation of Young-
berg. The defendants were ordered to
develop an appropriate program of
community services for the plaintiff
0 that she could leave the indtitution.

Findly, in a Texas class action, a
federal judge refused the state's re-
guest to modify a consent decree,
finding that the plaintiffs had a con-
dtitutional right to community ser-
vices, the parties had arrived at a
reasonabl e settlement, and there had
been no radical change in cir-
cumstance that would justify pulling
back on the community services that
had been promised.* The re-
quirements of Youngberg had been
met, since the dternative living ar-
rangements for the plaintiffs were
based on an individual assessment of
each person's needs and an in-
dividudized plan that had been
developed using interdisciplinary
teams in accordance with profes-
sional standards.

The cases that have been discussed
S0 far represent courts' views to date
on the meaning of the rights iden
tified by the Supreme Court in
Youngberg. They range from alitera
replication of the rights set out by the
Supreme Court — which go only a
little further than providing humane
custodial care — to an expansion of
the rights based on other precedents,
which cumulatively entitle mentally
disabled personsto at least some right
to training, habilitation, treatment,
and services both in the ingtitution
and in the community. The Supreme
Court dso has set anew tone for the
right to refuse treatment that seems
to be less absolute and that appears
to have shifted somewhat toward ad-
ministrative due process and away
from judicid review. At the same
time, the existence of some rights
have been recognized, and the oppor-
tunities for plaintiffs to recover
damages — for abuse, neglect, and
mal practice arising out of the viola-
tion of those rights — have incressed.

In the sections that follow in Part
I, we will look a two potential
limitations an the implementation of
any of those constitutiona rights by
courts deferring to professional
judgments and by state rights inter-
pretations of sovereign immunity.
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The Reporter recently has encountered a new publication, the HMO
Mental Health Newd etter, a monthly national forum devoted to men-
tal health and substance abuse services in the prepaid health-care sec-
tor. Articles range from the practical — for example, "how to set up"
an HMO department of menta health — to issues of amore legd nature
— such as benefit structures and exclusions. Abstracts of current jour-
nal articles and pertinent reviews are reqular features, as are listings
of positions available in the mental health, substance abuse, or health
education fields. The newdetter is published by Prepaid Hedth Publica-
tions, Inc., 1150 Griswold, Suite 1020, Detroit, M1 48226. Individua
subscriptions cost $65.00 per year; single copies are $6.00 each.
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